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While devolution may work, is it sustainable?

This is not just a question of whether the national government will allow the counties to
flourish.
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In Summary

« Many of the policies that have “decentralised” power in Kenya over the last 40 years have
pretended to move power closer to the people while actually strengthening the control of central
government.

» But in reality, he was less interested in decentralising power and more interested in restructuring
the state in order to break up the administrative and political networks that had grown strong
under the presidency of his predecessor, Jomo Kenyatta.

« According to Dominic Burbidge, an astute observer of Kenya, between 22 per cent and 43 per
cent of government revenue has been distributed to the counties depending on which set of
figures you choose to believe (more on which later).

We are now over one year into Kenya’s experiment with devolved government and there has been a

lot of talk about whether or not it is working.
However, few people are talking about a different but just as important issue: Is it sustainable?

This is not just a question of whether the national government will allow the counties to flourish. It is
also a question of the capacity of the counties to raise revenue locally in order to supplement the

central transfers they receive through the Commission on Revenue Allocation.



In this column, I argue that the signs are mixed because devolution appears to be politically

sustainable but economically problematic.

Unfortunately, these points are often missed because much of the reporting on devolution has been
sensationalist and misleading. To put this right, I also try to correct some misconceptions about the

way in which devolution is playing out.
Has there really been decentralisation?

Many of the policies that have “decentralised” power in Kenya over the last 40 years have pretended

to move power closer to the people while actually strengthening the control of central government.

Think back to the District Focus for Rural Development policy introduced by then President Daniel
arap Moi in 1982. Mr Moi justified it on the basis that it would enable the government to be more

responsive to the needs of the people.

But in reality, he was less interested in decentralising power and more interested in restructuring the
state in order to break up the administrative and political networks that had grown strong under the

presidency of his predecessor, Jomo Kenyatta.

As a result, Mr Moi manipulated the District Focus reforms in order to create new political networks
that he could trust and to strengthen his political control. In the process he did not decentralise

power but “deconcentrated” it.

In other words, rather than creating more autonomy for local leaders, the changes introduced
through District Focus led, in the words of Joel Barkan and Michael Chege, to “the posting of
greater numbers of more central personnel to an expanded number of field offices to exert greater

control over development initiatives on the periphery”.

Following the introduction of the 2010 Constitution, many commentators expected a similar story
with the country’s latest attempt at decentralisation: Administrative control would be kept in
Nairobi, the money would not flow to the counties, and county level political leaders would be co-

opted by the national government.

Despite some efforts by the Jubilee Alliance and the civil service to bring these outcomes about, this
has not occurred. According to Dominic Burbidge, an astute observer of Kenya, between 22 per cent
and 43 per cent of government revenue has been distributed to the counties depending on which set

of figures you choose to believe (more on which later).

Even if we stick with the lower number, this is a remarkable change to Kenya’s economic landscape,

especially when you add in the Constituency Development Fund.

It is, therefore, clear that considerable financial clout has been devolved to the counties. What of

political power? Here, too, counties have done rather better than many sceptics initially predicted.

As we have seen, there are few — and many would say too few — constraints on how county

governments can use their budgets.

It is true that counties have specific services such as healthcare that they are constitutionally obliged
to fund and run, but beyond this there is considerable scope for governors to pursue their own

priorities — if they can persuade the Members of the County Assemblies (MCAs) to back them up.

County Commissioners and national civil servants have sought to limit the scope of activities that
governors can pursue, but the great variation in the budgets that have so far been presented

demonstrates that counties are genuinely in control of how to spend their own revenues.

At the same time, the fact that so many counties are now controlled by opposition governors — or at
least by governors that were not elected as members of Jubilee — means that Kenya now features a
set of influential regional leaders who have a vested interest in defending and strengthening

devolution.



It is also significant that counties have the capacity to raise their own revenues, most notably

through property taxes, but also taxes on entertainment.

This is something that central governments typically try to prevent, because the ability to generate an
independent source of income gives local governments an economic freedom that has the potential

to liberate them from central government control.

That Kenyan counties enjoy this privilege is a clear sign that — at present at least — we are seeing
real decentralisation rather than “deconcentration”.

Is devolution financially sustainable?

The last year has seen a pitched battle between county leaders and the central government over the
proportion of devolved national funds. As part of this war of words, different figures for the

proportion of state funds are devolved to the counties have been bandied about.
It is important to understand where these different figures come from.

Dominic Burbidge recently reminded me that the Constitution only requires the government to
transfer not less than 15 per cent of government revenues to the counties based on the last year of

audited and approved national accounts.

At present, the last set of accounts that were audited and approved by the National Assembly date
from 2009/2010. This means that constitutionally the government is only required to transfer 15 per

cent of revenues based on that year.

This is significant because these figures are now considerably out of date. As the Kenyan economy
grows, the central government can meet the 15 per cent threshold from 2009/2010 by allocating a

lower proportion of its current revenue.

It is on this basis that members of the Jubilee Alliance have been able to claim that the proportion of
revenues devolved to the counties has increased since 2013, and now stands at more than 40 per

cent.

Against this economic sleight of hand, one could argue that it is in the spirit of the Constitution that
the calculation should be made not on the basis of old data from 2009/2010, but rather on using

figures from the last financial year.

Indeed, this is what the Constitution anticipated, as government finances are supposed to be audited
and approved annually. If you were to calculate the proportion of funds that are distributed to the
counties on the basis of the 2014/2015 financial year that going to the counties would be significantly

lower, at 22 per cent.

Although this is still above the constitutional threshold, it is considerably lower than the amount that
the central government tends to cite. It is also possible that this figure will dip below 15 per cent in

the future unless more recent accounts are audited and approved.

The more modest sums being devolved to the counties raise serious questions about the financial

sustainability of decentralisation.

As the CRA is well aware, the ability of many counties to live up to the expectations of citizens will

depend on their capacity to generate revenue locally.

But how feasible is this? All counties can levy the same taxes, but this does not mean that they will

raise the same revenues.

Burbidge’s data on the funds raised by county governments reveal that only a small number of

counties have generated significant local revenue.



The exceptions are Nairobi, and to a lesser extent Kiambu, Narok, Nakuru Machakos, and
Mombasa. The rest have made little impression whatsoever — despite estimating considerable local

revenues in their budgets.

Of course, it is still early days, but this should serve as a wake-up call that not all counties will be able

to generate significant income locally.

While some counties are struggling to raise money because they have not yet established effective
systems of taxation and tax collection, in others the problem is that there is not much that can

profitably be taxed.

In other words, for counties that do not enjoy high levels of tourism, large industrial sectors, or high

property values, it may cost more to administer new taxes.

Moreover, although it is possible to bring the agricultural and informal sectors into the tax net, doing
this overzealously risks making these activities unprofitable, with a negative impact on poverty and

employment.

One way to boost county revenues would be for national and county governments to work together to

come up with a new process through which land can be re-valued and effectively taxed.

Doing this would increase the revenue generating potential of many counties, but at present the
combination of a challenging legal situation and strong vested interests are preventing it from taking
place — something that I will talk about at greater length in my next column.

The way forward

It is, therefore, important to take seriously the prospect that some counties may remain dependent
on central government transfers for more than 95 per cent of their funds. If this occurs, three things

will need to happen.

First, counties with limited capacity to raise funds will need to face reality and stop including overly
optimistic estimates for locally generated revenue in their budgets. Unless this is done, the budget

process will be a farce and counties will not be able to effectively plan their development expenditure.

Second, and relatedly, counties with low revenue generating capacity will need to cut their cloth

accordingly, which will mean adopting more modest economic plans.

The third thing is more far-reaching, because it would change the way Kenyans think about
decentralisation. If poorer counties with lower self-generated funds turn out to be unable to provide
the core functions that they have been entrusted with, the central government, donors, civil society

and the Kenyan people will need to recognise that the system may have to be modified.

More specifically, the redistributive element of the formula used by the CRA to determine allocations
would need to be revised to take into account not only poverty, population, and land, but also the

deep inequalities likely to emerge in terms of locally generated revenue.

This would be a significant change, especially in a country where the idea of progressive taxation
does not have a long history, but it may be necessary to ensure the financial sustainability of Kenya’s

new political system.

Nic Cheeseman teaches African Politics at Oxford University

https://www.facebook.com/nic.cheeseman



Print this page |

DAILY

22/8/2015

How to raise revenue without upsetting voters

So far, the counties have made a number of mistakes in their attempts to tax.
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In Summary
« So far, the counties have made a number of mistakes in their attempts to tax.

NIC CHEESEMAN and DOMINIC BURBIDGE

Governors want more money. One of their main targets for this has been the central government,
which they want to devolve more money. Innovative governors have also been looking at ways that
they can generate revenue. But so far, few have done so in a way that has won the backing of
voters. So how can county governments raise revenue without losing support?

The last column I did revealed that only a small number of counties — Narok, Machakos, Mombasa,

Nairobi, and Nakuru — have reported significant amounts of locally generated revenue.

One of the main reasons for this is that a number of counties do not enjoy the kind of economic
activity that is easy to profitably tax. Another reason is that counties have not yet won the trust and

respect of their voters — in some cases because they have not even tried.

So far, the counties have made a number of mistakes in their attempts to tax. Too many county
governments have raised taxes before persuading people the taxes are needed. Almost every day
there is talk of another county thinking up ways to impose a new tax, or increasing an established

one, from chicken rearing to planting trees and back again.



Kenyan voters are understandably suspicious at the new range of levies. After all, local governments

in Kenya have a history of corruption, inefficiency, and incompetence.

We have therefore seen protests from the public and business community against “double taxation”
in cases where county-level taxes appear to duplicate national-level ones, such as the plans by the

Mombasa County Assembly to introduce a new charge on port cargo.

Counties often complain that the public does not appreciate how many services they are responsible
for providing, with the implication being that if there were higher awareness people would be more

willing to pay tax. This is a fair point, and one that has been demonstrates by research on the Lagos
State Government, which has managed to simultaneously increase revenues and popular support

over the last decade.

However, one of the reasons for the low level of public awareness is that county governments have
not told them. To date, remarkably little public relations work has been carried out by the counties to

explain to voters what their jobs are, and to make the case for higher revenue collection.

For example, very few counties have targeted “easy wins” that could be achieved relatively quickly to
demonstrate what county governments can do for their communities. Similarly, almost no counties
have developed a clear and effective brand so that wananchi can see which services are being
provided at the county level. It is therefore hardly unsurprising that Kenyans are reluctant to part

with their hard earned cash.
HARAMBEE!

Although counties have made a slow start, all is not lost. We are only one year in to the devolution

experiment and there is ample time to turn things around — but this change has to begin now.

The good news is that Kenya has a long history of local cooperation to provide development. Indeed,
President Jomo Kenyatta’s time in office was epitomised by his call to harambee — for Kenyans to
pull together in order to build bridges, wells and schools. Under Kenyatta’s government, a system
emerged in which the state pledged to provide a nurse if a local community worked together to build

a health clinic.

In many ways, harambee was problematic because it exacerbated inequalities between areas with
more skills and resources — which were therefore able to fund and organise more projects — and
those without. But harambee was also remarkable, because it harnessed local talents and spirits to

meet development challenges.

Indeed, so many schools and clinics were built that the government was unable to keep up. Although
the institution was manipulated and to some extent delegitimised under President Daniel Moi, the

spirit of harambee lives on: It is partly for this reason that devolution is so popular.

What Kenyan counties need to do is to harness the original sentiment that underpinned harambee:
To bring people from the community together to identify local priorities, and to work together to
decide how they should be financed. Doing this will require counties to engage in far more public

participation and communication — a topic for a future column.
PROPERTY TAXES

Property taxes are one of the main sources of revenue available to the government. But it is easy to

see why not everyone understands this point.

The fourth schedule of the Constitution provides for the ‘general principles of land planning’ to be
organised at the national level. Indeed, section 66 explains this power unequivocally: ‘The State may

regulate the use of any land, or any interest in or right over any land’.



A little acknowledged caveat, however, is that the Constitution’s fourth schedule also allows counties
to engage in ‘land survey and mapping’, and section 209 (3) (a) explicitly gives devolved

governments the power to impose property taxes.

What the Constitution put in place was therefore a subtle difference between political land
management (part of the national debate), and economic questions of the setting and collecting of

property taxes (a legal right of county governments).

Why have counties not made better use of this provision to raise revenue? First, it is important to
recognise that we lack good data on this question — the Office of the Controller of Budget’s report
for the first full year of devolved governments’ (2013/14) provided no information on how much

property tax was collected by counties.

This means we are not in a position to identify bad cases that can be used to understand where

things are going wrong, or good cases that can be used to see how they can be put right.

One thing we do know from the Office of the Controller of Budget’s report of February 2015 is that
Baringo, Kisumu, and Nandi are three counties that have collected very little from rent and property

rates.

Perhaps the most important reason for this is the lack of recent property valuations, so that land is
recorded as being worth a tiny proportion of its true value. Indeed, successful property tax collection
is all about clear and transparent valuations — this is the only way that counties will get the revenue

they are due without losing public support.

For example, property tax in Nairobi is paid only according to the land held, and the last valuation
of the land was conducted in 1980. As a result, the Nairobi County Government has had to levy a 34
per cent tax rate as a way of generating revenue from land that is in some cases valued at less than

10 per cent of its worth.

In turn, this appears to be illegitimate to voters — but the county would be able to charge a much
lower tax if it was able to conduct an effective revaluation. As it stands, the county will have to raise
the tax rate every year to compensate for the fact that ever increasing property values are not

reflected in official calculations.

The problem of ever-lowering property tax revenue was noted as early as 2001 in a report prepared
by Roy Kelly at Duke University. Taking into account inflationary changes, Kenya has seen property
rate revenues decline since 1991. Between the ten financial years spanning 1990/1 to 2000/1, local
authorities’ property taxes went from 0.37 per cent of GDP to 0.25 per cent. Kelly’s report concludes
that property rates in Kenya are ‘(1) declining in real terms over time, (2) declining in relative

contribution to total local authority recurrent revenues and (3) declining as a per cent of GDP.’

This raises the question of why land revaluation is so hard. One reason is that it turns out to be a

rather complex legal process that needs to be simplified.

Another is that influential land holders have raised political and legal barriers because they know
they are paying less tax than they should be, and want to sustain this situation for as long as
possible. Such behaviour is not only self-serving and unfair, but goes against the spirit of the

Constitution and must be challenged.
THE WAY FORWARD

Despite some teething problems, the vast majority of Kenyans remain supportive of devolution. We
also know from opinion polls that Kenyans want more funds to be devolved. What Kenyans are
suspicious about is the idea of counties levying higher taxes if they cannot prove that they are
providing more and better services. Counties need to respond to this by increasing the quality and

quantity of public participation and communication.



At the same time, we must ensure that some of the country’s economic elite does not use public
scepticism about county-level taxation as cover to avoid paying taxes. Counties have the
constitutional right to collect property taxes, and to do this effectively they need to be able to re-value
land. If vested economic and political interests prevent this from happening, it may undermine the

long-term viability of devolution itself.

Cheeseman teaches African Politics at Oxford University
www,.facebook.com/nic.cheeseman (http://www.facebook.com/nic.cheeseman)
Dominic Burbidge is a Post-doctoral Researcher at Princeton University

princeton.academia.edu/DominicBurbidge (http://princeton.academia.edu/DominicBurbidge)
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How to achieve effective public participation

Unsurprisingly, progress towards this goal has been slow.
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Women demonstrate after they were barred from accessing Parliament buildings to petition for
public participation on the 2/3gender rule, on July 31, 2015. The 2010 Constitution requires public
participation in key decision-making processes. Unsurprisingly, progress towards this goal has been
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In Summary

« From the one-party era onwards, the budget process has tended to be carefully guarded by the
Executive, and public scrutiny has been avoided rather than encouraged.

« Even if effective public participation takes place, counties face the challenge of aggregating public
opinion into a specific set of actionable ideas.

» This is not just a matter of fulfilling constitutional requirements or understanding citizens’ needs: If

public participation does not include large sections of society it is unlikely to be seen as legitimate.

The 2010 Constitution requires public participation in key decision-making processes.

Unsurprisingly, progress towards this goal has been slow.

Participation is costly and difficult to manage, especially in a country that is large and ethnically

diverse.

At the same time, open and transparent processes do not come naturally to Kenyan political

institutions.

From the one-party era onwards, the budget process has tended to be carefully guarded by the
Executive, and public scrutiny has been avoided rather than encouraged.



County governments have other good reasons to be cautious about public participation.

On the one hand, if they meet with a small number of people, they risk being taken to court for not

casting the net of participation sufficiently widely.
NO AUDIENCE

On the other, if they engage with a broad cross-section of the population they may be subject to

diverse and pressing demands that they cannot meet.

Many counties have also complained that members of the public do not actually turn up at
designated participation sessions. So how can counties meet their constitutional requirements

without disappointing their electorates?

Challenge 1: Timing

The Constitution mandates county governments to allow open government and to promote public
participation in all areas. When implementing this requirement, county governments will need to
carefully consider at what stage of the governance process public participation will be the most

effective and beneficial.

Given that governments make decisions throughout the year the ideal scenario would be to have

ongoing public participation throughout the year.

However, such extensive participation may not be possible immediately, and so this ideal may be best

thought of as a long-term goal over the next decade.

In the short-term, it is becoming increasingly accepted both within Kenya and in global best practice
that the budgetary planning process represents the ideal opportunity to engage with citizens because
it represents an opportunity to engage with multiple groups in a focused way, and because this is

when key decisions are made over the way in which resources are distributed.
2: Aggregating public opinion

Even if effective public participation takes place, counties face the challenge of aggregating public

opinion into a specific set of actionable ideas.

After all, citizens may not agree in their views, especially if they are consulted in a variety of

meetings, such that different groups select different priorities.

The point of participation is not simply to allow voters to have their voices be heard, but to allow

them to shape policy proposals.

For this to happen, county governments must develop a mechanism through which the outcome of

public participation is translated into the budget planning process.

This will require counties to answer difficult questions, such as how much weight to give to public

consultations, and how to accommodate divergent points of view.

While it is important that citizens’ views are not ignored, it is also important the public understands

that counties will not be able to respond to all of their demands.

3: Ensuring representation

Ideally, public participation processes should be genuinely representative of diverse interests.

This is essential if counties are to fulfil their legal obligations, but it is also important because it will

empower the county to better respond to the needs of citizens, and to earn their trust and support.

In many cases, this will not be easy, and will require counties to think creatively about how citizens

can be engaged.

For example, women must be supported to participate equally to men, but this rarely happens.

10



It will also be important for counties to think carefully about how they can make sure that

individuals from a full range of economic, ethnic and religious backgrounds participate.
MANAGING PUBLIC PARTICIPATION

This is not just a matter of fulfilling constitutional requirements or understanding citizens’ needs: If

public participation does not include large sections of society it is unlikely to be seen as legitimate.
There is no one-size-fits-all model for civic engagement and public participation.

A flexible approach is important to account for the significant variations that exist between the

counties when it comes to issues such as population density, literacy levels, and media use.

It will, therefore, be important that each county tailors its engagement and participation activities to

fit local realities.
PARTICIPATION STRATEGIES

As a result, counties will need to invest in developing communication and participation strategies

and in constructing the institutional frameworks through which they will be implemented.

This will require counties to establish new public relations and public participation departments with

dedicated and appropriately trained staff.

If participation is largely focused around the budget process, where it can make the most difference,
it will be important for county governments to identify key moments within the planning process that

require public participation.

The budget process can be understood to have three main stages when it comes to public
participation: Participatory budgeting (1), budget approval and communication (2), and budget

review and audit (3).

Ideally, participation should occur at all three stages, because public oversight is an important way

to tackle both policy formation and corruption.
In the case of review and audit, this implies that it should occur continuously.

However, one way to cover all three stages that would reduce the cost and complexity of public
participation for counties would be to combine stages 1 and 3, enabling the public to review the

implementation of previous spending plans before engaging in consultation on the new budget cycle.

STAGE 1 AND 3 - PARTICIPATORY BUDGETING AND BUDGET REVIEW
For participation to be meaningful, citizens must have the capacity to engage in the budget process

before the executive has finalised its proposal.
The public must also be able to assess whether or not previous agreements have been implemented.

It, therefore, makes sense to begin the process of public participation for every new budget by

empowering the public to review progress against the policies set out in the previous budget.

This will enable citizens to play their role in the audit and performance tracking process, and ensure

that they play an informed role in participatory budgeting.

Past experience suggests that public participation is more likely to generate actionable information if
citizens are presented with clear choices and proposals rather than asked to generate their own

proposals from scratch.

FOCUSED DEBATES
One way to maintain genuine participation while ensuring that the debate remains focused would be

for the county executive to present a simplified early version of the proposed budget to participants,

11



together with information about the other kinds of spending patterns that might be possible given

budget constraints.

Citizens could then be invited to provide feedback on whether they fully share the spending priorities

set out in the budget or believe that other issues should take priority.

The advantage of initially framing civic engagement around the proposed budget and the actual
budget envelope is that it will encourage citizens to be more realistic in their demands, and to make
suggestions that are more compatible with the economic and political strategy that the government

wishes to take.

STAGE 2 - BUDGET APPROVAL AND COMMUNICATION

To ensure citizens are able to follow the budget process, and to engage with the final budget rather
than the proposed budget, it will also be important to allow for public participation once the
assembly has debated the budget, and a final draft has emerged from the dialogue between the

Executive and the Legislature.

This second episode of participation could take the form of disseminating the final budget plan to

inform citizens and elicit feedback.

Such meetings and communications would offer the opportunity to a) demonstrate to citizens that
some of their concerns have been reflected in the final document, b) explain to citizens why some of

the issues that were raised could not be accommodated (as is likely).

At the same time, citizens should have the opportunity to identify any parts of the final budget that

they see as problematic, so that these can be fully discussed.
THE BENEFITS OF PARTICIPATION

One key principle is that while county governments may not always make the changes identified by
citizens, the proposals should not be rejected without citizens being provided with a clear

explanation as to why.

Most obviously, effective participation and communication means county governments are more
likely to implement policies that match the preferences of citizens, and are more likely to be given

credit for doing so.

Less obviously, there are significant benefits that can be reaped to boost popular support for the

government and for local revenue generation.

This is particularly significant given that many governors have stressed the need for greater resources

in order to meet their responsibilities.

Cheeseman teaches African Politics at Oxford University

https://www.facebook.com/nic.cheeseman
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The Dawn of Devolved Government in Kenya
Dominic Burbidge

(Forthcoming: Oxford Human Rights Hub - http://ohrh.law.ox.ac.uk/)

In a landmark paper on Kenyan politics, Daniel Branch and Nic Cheeseman developed the term “bureaucratic-
executive state” to describe how power came to be centralised in Kenya between the years 1952 and 1978.
The over-centralisation began under British colonialism, and was taken forward by first president Jomo
Kenyatta to ensure state administration complied with his directives, as opposed to being led by
parliamentary deliberation. Against this trend, and against all the odds, in 2010 the Kenyan people
promulgated a Constitution that is the most radically decentralised in the East African region. The winner-
takes-all presidency that the bureaucratic-executive state created had proven too destabilising and distasteful,
with a rigged election in 2007 leading to violence that left more than 1,100 dead and about 600,000 internally
displaced. In reaction, a new Constitution was proposed that would make the presidency less powerful and
less able to develop certain areas of the country at the expense of others.

The new Constitution, supported by the Kenyan people in a 2010 referendum, created 47 county governments
that each year receive at least 15% of national revenue for functions of government that have been devolved to
their management. Each county is led by a governor, elected by local residents who appoints a county
executive committee.

These steps towards decentralising power were unimaginable only a few years previously. And already there
have been gains, with one early victory being peaceful elections in 2013. Nevertheless, the process has been
inhibited by mismanagement in transferring government functions out of Nairobi, Kenya’s capital city, to the
local level. In addition, there is a growing dilemma of whether the state purse can handle the extra costs of so
many new political offices—a topic being researched by colleagues of mine at Strathmore University in Kenya.

Alongside these questions of capacity, there is also a question of appropriate political representation of ethnic
minorities. This is a serious issue because the county administrative territories are based, in their origin, on
the districts developed by British colonial authorities, which aimed to confine ethnic groups. The brutal
system sought to restrict inter-ethnic collaboration, which meant ownership of land became highly politicised
along ethnic lines, rather than based on standardisable rules of ownership. When labour migration and
economic opportunity naturally resulted in mixture, local politics became fixated with the question of who
counts as indigenous, and who instead can be excluded as an outsider, a trend analysed more generally by
Mahmood Mamdani.

Devolution in Kenya needs to avoid these dangers if it is to be democratically consolidated. In a recent paper, |
provide statistical evidence to show that, on average, the dominant ethnic group of each county is
overrepresented in its county government composition. All governors are male, and all have appointed county
executive committees with a majority of members from their own ethnic group.

These governors have been democratically elected, so there is no reason to take issue with any individual on
the basis of these statistics. At the same time, however, section 197 (2) of the Constitution and section 35 of
the County Government Act 2012 demand appropriate care be taken to ensure that minorities and
marginalised communities are politically represented. And here lies another difficulty of even more urgency.
In keeping with the need to establish county governments appreciative of local ethnic diversity, the
Constitution provides for deputy governors as running-mates to governors. The two candidates can then
present a more ethnically diverse candidacy to the electorate, more likely to foster cross-ethnic voting blocks.

However, deputy governors directly inherit the governorship if the county governor is impeached. The
problem with this is that it encourages deputy governors to aim at the position of governor by manipulating
disaffected groups so that they advocate for the governor’s impeachment. Deputy governors usually lack a
specific portfolio once elected, meaning they are without specific duties to which they can be assessed and
held to account over the course of their term in office, making them all the more out of sync with the day-to-
day goals of their county government. Deputy governors can be dismissed, but this will likely upset those of
their community.

As is said in Dholuo: “kasigro geto kabangi”, the small pot covets the big pot.

There is a legal solution: parliament and the people of Kenya need to amend the Constitution so that successful
impeachment of a governor is followed by a gubernatorial election for that county. Anything short of this
encourages ethnic factionalism during the governor’s term as the deputy governor can make surreptitious
promises to those willing to trump-up impeachment charges.

Dr Dominic Burbidge is Researcher at the Department of Politics and Lecturer in African Studies, University of
Oxford. He is author of The Shadow of Kenyan Democracy.
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Remuneration (salaries) of new constitutional offices

Source: Franceschi et al, ‘The Cost of Devolution in Kenya’ (2015), p. 41

Kenya National Human Rights and Equality Commission 5,717,461
Independent Electoral Boundaries Commission 5,894,000
‘Women Representatives 29,198,750
Senate 41,799,000
Deputy President 1,227,188
Cabinet Secretary 924,000
Principal Secretary 765,188
National Land Commission 5,717,461
Supreme Court Judges and Deputy Chief Justice 4,774,938
County Governments 74,610,667
Commission on Revenue Allocation 5,096,211
Controller of Budget and Auditor-General 1,689,188
Salaries and Remuneration Commission 5,717,461
National Security additions 5,861,399
Commission for the Implementation of the Constitution 5,864,000
TOTAL 194,886,910
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Share of national revenue

» No less than 15% of national revenue

» CRA equitable share weighting

| Weighting

Population 45%
Poverty index 20%
Land area 8%
Basic equal share 25%
Fiscal responsibility 2%

» Equalization fund of 0.5% of national revenue, plus conditional grants

Source: Mwangi S. Kimenyi, ‘Devolution and Resource Sharing in Kenya’ (22 Oct 2013)

The Constitution of Kenya 2010

» Section 203 (2):

For every financial year, the equitable share of the revenue raised nationally that is
allocated to county governments shall be not less than fifteen per cent of all

revenue collected by the national government.
» Section 203 (3):
The amount referred to in clause (2) shall be calculated on the basis of the most

recent audited accounts of revenue received, as approved by the National

Assembly.

16



Share of national revenue

Equitable Equitable Total share of | Total share of
share share plus 2009-10 current
organised by | conditional |revenue (last | national
CRA grants (KSh) |auditedand |revenue
(KSh) approved
accounts)

2013-14 190 bn - 37% 21%

2014-15 227 bn 233 bn 43% 23%

2015-16 254 bn 266 bn - 22%

Source: Jason Lakin, ‘Counties’ share of national revenue will shrink slightly this year’ (21 Feb 2015); ‘Facts about
funds to Kenya counties — why systematic calculations are needed (11 Oct 2015)

Average county government local revenue (KSh)
Source: Office of Controller of the Budget
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Local revenue by county (KSh)

Source: Office of Controller of the Budget N . .
airobi
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Local revenue by county (KSh) - excl. Nairobi

Source: Office of Controller of the Budget
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The Constitution of Kenya 2010

> Section 209 (3-4):

(3) A county may impose—
(a) property rates;

(b) entertainment taxes; and

(c) any other tax that it is authorised to impose by an Act of Parliament

(4) The national and county governments may impose charges for the services

they provide.

Public Finance Management Act 2012

» Section 2 (1):

\
“development expenditure” means the expenditure for the creation or renewal of assets
» Section 2 (1):
“recurrent expenditure” [...] in relation to a county government, means the expenditure
that is incurred in operating the services provided by that county government, but
does not include expenditure incurred in creating or renewing assets belonging to or
managed by that government

» Section 107 (2) (b):

over the medium term a minimum of thirty percent of the county government’s bud,

shall be allocated to the development expenditure
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Average county government development expenditure
Source: Office of Controller of the Budget
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Development expenditure by county

Source: Office of Controller of the Budget
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Development expenditure by county (top 5 counties)
Source: Office of Controller of the Budget
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Citizen Engagement & Public Participation

22 OCTOBER 2015

Dr Nic Cheeseman, Dr Dominic Burbidge and Mr William Attwel]

University of Oxford

1. Introduction and Context:

Citizen engagement and public participation is critical to the success of devolution for four main reasons. First, it is a
constitutional requirement, and counties that are found to be failing when it comes to participation and communication can
be taken to court. Second, public engagement is necessary to identify the most pressing concerns and needs of citizens, and
thus empower the county to respond appropriately. Third, effective engagement and public participation can support more
inclusive government, increasing the legitimacy of the county government and its programmes. Finally, communication and
participation can be used to increase public support for tax collection, enabling county governments to raise the revenue they
require to be financially sustainable.

1.1. Citizen Engagement and Public Participation in context

Public participation is ‘the involvement of citizens in identifying local priorities, policies, programs, and projects that require
allocation of resources’ (Brillantes & Sonco, 2005). Crucially, citizen engagement involves establishment of good lines of
communication with citizens, which implies a two-way dialogue in which information and ideas flow both down from the
government to the citizenry, and up from the citizenry to the government. As Mwanzia and Strathdee argue, ‘[t|he dichotomy
between the state and the people must disappear to make room for collaborative and participatory roles for every Kenyan in
the nation-building process’ (2010). We take public participation to refer to the active involvement of citizens in shaping the
decisions made by county governments in-between elections.

Civic engagement and public participation represent the cornerstone of democratic government. Although representative
democracy enables voters to express their party political preferences at regular intervals, election campaigns typically leave
many aspects of government policy unspecified, either because party manifestoes do not cover certain issues, or because
leaders subsequently realize that they need to change their plans. Advanced democracies seek to overcome these challenges
by allowing for more consistent forms of civic engagement so that citizens’ thoughts and concerns can be elicited on a
regular basis. In order to ensure that this process does not become captured by well-connected groups and individuals,
engagement and participation should be institutionalized, such that all potential stakeholders to a given policy are consulted
as a matter of course. How this can be done is the subject of this Discussion Paper.

1.2. The relationship between Citizen Engagement and Public Participation

High quality communication is a pre-requisite of high quality participation and vice versa. Without strong knowledge and
understanding of the political system, citizens cannot meaningfully participate. In this sense, public patticipation and
communication are two sides of the same coin. If the aim of participation is to both enhance the legitimacy of the county
governments and to make sure the county-level policies reflect local needs, then the people who are partticipating need to
have certain information. Most obviously, they need to know what resources the county has available, how these have been
spent in the past, what the county is doing in terms of providing goods and services, and what they ¢az do given the budget
constraints that they are operating under.

Communicating effectively is in the interest of counties themselves. Citizens often have unrealistic expectations of the funds
available to sub-national governments, and do not appreciate the full range of services that they provide. For example,
research in Lagos has found that the majority of citizens underestimate the proportion of the revenue generated by the Lagos
State Government that is spent on providing services. Unrealistic expectations on the part of citizens are problematic because
it means that voters are likely to be unnecessarily disappointed. This, in turn, tends to result in lower levels of public
participation, leading to a negative cycle that increases the level of voter disappointment and apathy over time. Effective
communication is therefore essential not only for effective public participation, but for managing the expectations of citizens
more generally.

1.3. The constitutional position

Section 196 (1) (b) of the Kenyan constitution stipulates that a county assembly is to ‘facilitate public participation and
involvement in the legislative and other business of the assembly and its committees.” Further to this, section 201 (a)
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confirms the relevance of this public participation for all areas of public finance. The last of the 14 powers devolved to
Kenya’s county governments in the constitution’s fourth schedule is: ‘Ensuring and coordinating the participation of
communities and locations in governance at the local level’.

Clarifying and establishing this duty towards civic participation at the county level, section 91 of the County Government Act
2012 explains the options county governments have for engagement, which includes the organizing of ICT-based platforms,
town hall meetings and budget discussion fora. Governors are then required to ‘submit an annual report to the county
assembly on citizen participation in the affairs of the county government’ (section 92 (2)).

Implementation of these provisions has been extremely varied. At perhaps the most negative end of the spectrum, the
Kiambu County Finance Act 2013 was struck down by the High Court for failing to engage sufficiently in public
participation (High Court, 2013). The accusation was that although the county government had met with some
businesspetrsons in a hotel to discuss the legislation, and posted a newspaper advertisement about it, this was not sufficient to
capture the diversity of views in the county. As the judge explained:

“In my view to huddle a few people in a five star hotel on one day cannot by any stretch of imagination be termed
as public participation for the purposes of meeting constitutional and legislative threshold. Whereas the magnitude
of the publicity required may depend from one action to another, a one-day newspaper advertisement in a country
such as ours where a majority of the populace survive on less than a dollar per day and to whom newspapers are a
luxury — leave alone the level of illiteracy in some parts of this country — may not suffice for the purposes of seeking
public views and public participation” (iLawKenya, 2014).

It is therefore clear from both the constitution and the current interpretation of the law that county governments will need to
be careful to conduct wide public consultations, and to be seen to do so. When it comes to county budgets, a ready-made
structure for facilitating public participation is the County Budget and Economic Forum (CBEF), established in section 137
of the Public Finance Management Act 2012. Each county’s CBEF is chaired by the governor, who appoints members from
the county executive committee and leading local civil society organisations to bring about public participation on all matters
relating to finance.

Given the constitutional requirements for county governments to organise public participation, many commentators suggest
that framework legislation on what counts as public participation should be provided at the national level, which counties can
then use to model their activities. Despite the merits of these proposals, two dangers loom. First, national dictates on public
participation would remove local sensitivities to culture and social norms, which tend to differ across Kenya’s diverse
peoples. Second, there is a danger that nationally describing what counts as public participation may turn the exercise into
box-ticking to cover oneself legally, instead of being prepared to change the method of participation in response to
community needs and preferences. Nevertheless, general guidance and explanation of what participation is and what it
involves is an urgent need, one which this report hopes to assist.

2. Challenges faced by County Governments and National Governments in Civic Engagement and Political
Participation:

County governments face a number of challenges when it comes to civic engagement and political participation. These relate
to equality, logistics, and managing expectations. These challenges are not insurmountable, but they need to be carefully
identified if they are to be overcome. A critical part of this process will be developing plans that ensure that different parts of
society are equally able to engage.

2.1. Managing participation

As discussed above, the constitution mandates county governments to allow open government and to promote public
participation in all areas. When implementing this requitement, county governments will need to carefully consider at what
stage of the governance process public participation will be the most effective and the most beneficial. Given that
governments make decisions throughout the year, and that many government programmes, such as infrastructutre investment,
will be multi-year projects, the ideal case scenario would be to have ongoing public participation throughout the year. If this
was done, each large-scale project could feature its own participation process, especially at the initial project design stage.
However, such extensive participation may not be possible immediately, and so this ideal may be best thought of as a long-
term goal for counties to work towards over the next decade. In the short-term, it is becoming increasingly accepted both
within Kenya and in global best practice that the budgetaty planning process represents the ideal opportunity to engage with
citizens because it represents an opportunity to engage with multiple groups in a focused way, and because this is when key
decisions are made over the way in which resources are distributed.

However this leaves the question of when in the budget process engagement should occur. This question is complicated by
the fact that the budget process often goes through a number of rounds, with the county executive introducing budget
proposals that are then discussed and potentially amended by the county assembly. Such a process is necessary to ensure
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horizontal accountability between the executive and legislature at the county level, but means that if citizen engagement
occurs at only one point during the process it is likely to be only partially effective.

On the one hand, if public participation is arranged in advance of legislative debates, so that it can feed into the proposal put
forward by the executive, it may be based on very early drafts of the budget that little resemble the final product. On the
other hand, if public participation is arranged for after legislative debates, so that citizens can evaluate the outcome of the
negotiations between the county executive and the assembly, the budget may be at such an advanced stage that there is little
scope to revise the budget in-line with popular feedback. It will therefore be important for counties to allow for participation
at different stages in the budget process.

A related challenge is how to aggregate public opinion into a specific set of actionable ideas. After all, citizens may not agree
in their views, especially if they are consulted in a variety of meetings, such that different groups select different priorities.
The point of participation is not simply to allow voters to have their voices be heard, but to allow them to provide feedback
on policy proposals. For this to happen, county governments must develop a mechanism through which the outcome of
public participation is translated into the budget planning process. This will require counties to answer difficult questions,
such as how much weight to give to public consultations, and how to accommodate divergent points of view.

It is important to note that public participation is one of several policy tools or guidelines that shape the direction of policy at
the county level — other important factors include national legislation, campaign promises from eclected leaders, and the
budget envelope. While it is important that citizens’ views are not ignored as a result of other priorities, it is also important
that the public understands that counties will not be able to respond to all of their demands.

2.2. Providing equal access & benefitting from a broad range of views

One of the main challenges for county governments is to ensure that the participation they organize is genuinely
representative of the diverse interests within the county. This is essential if counties are to fulfill their legal obligations, but it
is also important because it will empower the county to better respond to the needs of citizens, and to earn their trust and
support. In some cases, this will actually require counties to think creatively about how citizens can be engaged, and to pro-
actively reach out to historically marginalized communities.

= Gender. Women must be supported to participate equally to men, as set out in the constitution. Ensuring
proportional gender representation during processes of public participation can be problematic in contexts in which
women hold a small share of leadership positions. One way around this challenge is to ensure that women-only
sessions are held alongside other activities.

®  Wealth. If decisions are to be made in the interests of all of the community it is important that poorer sections of
society are able to make their voices heard. Given that poorer citizens are often less well educated, and rarely rise to
become party leaders, it is easy for their voices to get lost. Holding dedicated meetings with poorer income groups
that may have distinctive interests, such as slum-dwellers, is one way to ensure effective engagement. Figure 1 below
compares levels of multidimensional poverty between the (now defunct) provinces of Kenya.

*  Religion. As it is conceivable that people from different religious backgrounds have different priorities for county
government spending, it is important that public participation is open to people from all religious backgrounds. This
will be particularly important for county governments in areas with sizeable religious minorities. Working with a full
range of religious leaders can also help to communicate county government policies and to legitimate county
policies.

* Informal sector. It is important that members of the informal sector are able to participate in addition to members
of the formal sector. As informal workers are likely to be less well organized, it is often particulatly difficult to
capture their views. Separate mechanisms of engagement may therefore be required in order to ensure full
participation, such as working through existing informal market associations.

®  Parties. Although political parties are formally represented through the election of MCAs to the county assembly,
and of course the election of governors, it is also wise to consider the value of ensuring a degree of political balance
in the way that public participation is managed. Given the tense relationship between parties in some counties,
ensuring that supporters of all of the main parties are given the opportunity to engage in the budget planning
process will increase the legitimacy of the process, especially in the eyes of supporters of parties that are not well
represented within the county executive.

*  Ethnicity. In order to be seen as legitimate and representative, civic engagement must reach out to the different
communities resident within each county and take into account their views. Engaging with some communities more
than others is likely to lead to accusations of favouritism, and thus to undermine support for the process of public
participation.
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Figure 1. Sub-national Multidimensional Poverty Index (MPI) scores in Kenya, 2008/9
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Data was gathered by the Oxford Poverty and Human Development Initiative (2015). Red indicates higher poverty levels and
green lower poverty levels.

2.3. Communicating with citizens and providing high quality information

Communicating with citizens is not straightforward. Many individuals are not interested in reading government publications
or listening to government messages. Moreover, while a majority of people listen to the radio, there is no one source of
media that reaches all Kenyans. As a result, communicating effectively requires real effort. In particular, county governments
need to navigate the following challenges.

Institutional limitations. As county governments are new, they do not have a pre-existing institutional framework
on which to build. Most counties therefore lack existing public relations capacity, as this was generally
underdeveloped under previous forms of local government. Thus, in many cases county governments need to not
only develop communication strategies, but to construct the institutional frameworks through which they will be
institutionalized. This will require counties to establish new public relations and public participation departments
with dedicated and appropriately trained staff.

Population density. In counties in which population density is particulatly high, public advertising on bill boards
and in pen spaces can reach large numbers of people for relatively little cost. However, such strategies are unlikely to
be effective for county governments in areas with low population density, necessitating the use of alternative
strategies.

Low literacy levels. County governments in areas with lower literacy levels, such as many rural areas, will need to
think about how to communicate to illiterate voters, who may not be able to follow complex analysis published, for
example, in newspapers.

Media penetration. Effective communication requires careful consideration to be given to the medium through
which information is to be distributed. Newspapers are widely read in urban areas, but less so in rural ones.
Television is an important source of information for wealthier families, but this is not an option for poorer ones.
Radio is listened to throughout the country, although different stations are popular in different areas and even
within one county there is likely to be great diversity in the listening habits of citizens. Given this, reaching all
citizens is likely to requite governments to employ a range of different strategies.

Mobile phone penetration. While mobile phone penetration in Kenya is currently at the high figure of 78 percent
of the population (Communications Commission of Kenya, 2012), some parts of the country feature poor reception.
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This means that text messages and other forms of mobile communication will be more effective in some parts of the
country than others.

3. Opportunities for both the County Governments and National Government:

Civic engagement and public participation offer a range of very important benefits to both county and national governments.
Recent research shows that ‘greater access to public information together with effective public engagement can help reduce
corruption and enhance socioeconomic development’ (Transparency & Accountability Initiative, 2011). Most obviously,
effective participation and communication means that county governments are mote likely to implement policies that match
the preferences of citizens, and are more likely to be given credit for doing so. Less obviously, there are significant benefits
that can be reaped in terms of revenue generation and popular support for the government. This is particularly significant
given that many county governors have stressed the need for greater resources in order to meet their responsibilities.

3.1. Policy priorities

Political leaders often lack good quality information about the services that are least well provided in their areas. This
problem is often especially pronounced in Affica, where comprehensive data on service provision is often difficult to collate.
Such data deficiencies can lead to inefficiencies in the distribution of resources, with too many goods and services in some
places and too few in others. Budget plans must therefore start with an effective mapping exercise to record what is already
being provided and to identify priorities (county governments’ power to do this is set out in section 8, part 2 of the
constitution’s fourth schedule). Civic engagement and public participation are critical to this process, because they offer an
important and valuable mechanism to gather information.

At present, levels of civic engagement and public participation are relatively low in many counties. As a result, the quality of
information that is available is lower than it could be, increasing the risk of inefficient spending and waste. This means that
the benefits that can be gained from higher civil engagement and public participation are particularly high in the Kenyan case.
Through more targeted service provision, counties can meet the needs of a broader cross-section of citizens while spending
less money.

3.2. Revenue generation

Engaging with the public on a continuous basis can be a costly endeavor — workshops, adverts, and other forms of
communication are not cheap. However, civic engagement and public participation can pay for itself and help to subsidize
other government activities if done effectively. Citizens that have a stronger stake in the political system and who feel that
their views are being taken into account are more likely to support tax collection. Research in Lagos has demonstrated that
citizens who give the government more positive evaluations in terms of how it uses tax revenue are significantly more willing
to pay their taxes. As a result, the Lagos State Government has been able to dramatically increase locally generated taxation
over time, transforming itself from a state heavily dependent on central transfers to a state that is now largely self-sufficient
when it comes to funding its core budget.

Another strong driver of tax payment is public goods provision (roads, bore holes, health clinics, police posts and so on).
Citizens who receive more public goods from the government understand the value of tax collection and so become more
willing to pay tax over time. By providing services, governments can kick-start a social contract between themselves and their
citizens, in which citizens accept a greater burden of tax payment so long as it goes hand-in-hand with more and better
quality services. Although this is a long-term project, and may take many years to bear fruit, it is achievable within the tenure
of a two-term county governor.

Significantly, the relationship between use of tax revenues, public goods and tax collection was found to be particularly
strong among individuals with higher levels of knowledge of government policy. Those citizens who had received more
information about tax reforms and the tax system were significantly more willing to pay tax than those who were unaware of
these changes. It is therefore important for governments to not only provide services, but to communicate this information
effectively to citizens. Doing so can increase public support for tax norms, which is essential to tax collection in contexts in
which levels of tax evasion have historically been high.

Greater levels of local revenue generation would both benefit county government — by increasing the revenue available to
provide services — and reduce the pressure on the national government to make further transfers to the county level.

3.3. Political support

The provision of public goods and information about taxation does not only have an impact on willingness to pay tax; they
have also been shown to increase trust in, and support for, the government itself. Indeed, tax payment and service delivery
can interact to generate a positive cycle. If greater government revenue is used to provide high profile public goods such as
schools and hospitals, this is likely to lead to an increase in public support for the government. Evidence from Lagos has
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revealed that one of the most significant predictors of whether or not citizens support the current government is the number
of services people believe that the government has provided to them.

The record of Governor Babatunde Fashola is telling in this regard. In 2007, Fashola won the governorship having been
chosen as the successor of the previous Governor, Bola Tinubu, with a modest majority. In the years that followed, he
introduced a new consumption tax on hotels and eateries, and pursued higher levels of tax enforcement throughout the
economy. These measures initially drew criticism from some sectors, but because these resources were channeled back into
issues of major public concern — reducing crime, improving the roads, providing health clinics and so on — they actually
increased his popularity over time. Ultimately, he won the 2011 elections with a significantly increased majority, securing just
over 80% of the vote.

Similarly, in South Africa Helen Zille and the Democratic Alliance (DA) came to power in the Western Cape in 2006 as patt
of a multi-party coalition, in which no party secured enough votes to govern alone. After a term in power in which Zille
focused her efforts on “cleaning up” the city’s finances and fighting graft, the DA was returned to power with increasingly
impressive majorities, ultimately securing two-thirds of the vote.

4. Options and recommendations on the way forward:

There is no one-size-fits-all model for civic engagement and public participation. A flexible approach is important to account
for the significant variations that exist between the counties of Kenya when it comes to issues such as population density,
literacy levels, and media use. It will therefore be important that each county tailors its engagement and participation activities
to fit local realities. What matters is therefore not that each county follows exactly the same plan, but that each county takes
communication seriously, and applies the core principles of communication and participation as best they can. The options
and recommendations set out below should thus be understood not as strict rules, but as providing a framework within
which communication and participation can be successfully achieved.

4.1. Facilitating participation

If participation is largely focused around the budget process, where it can make the most difference, it will be important for
county governments to identify key moments within the budget planning process in which public participation is required.
The budget process can be understood to have three main stages when it comes to public participation: participatory
budgeting, budget approval and communication, and budget review and audit (figure 1). Ideally, participation should occur at
all three stages — which in the case of review and audit, implies that it should occur continuously. However, one way to cover
all three stages that would reduce the cost and complexity of public participation for counties would be to combine stages 1
and 3, enabling the public to review the implementation of previous spending plans before engaging in consultation on the
new budget cycle.

= Stages 1 and 3: Participatory budgeting, review and audit. For participation to be meaningful, citizens must
have the capacity to engage in the budget process before the executive has finalized its proposal. The public must
also be able to assess whether or not previous agreements have been implemented. It therefore makes sense to begin
the process of public participation for every new budget by empowering the public to review progress against the
policies set out in the previous budget. This will both enable citizens to play their role in the audit and performance
tracking process, and ensure that they are better able to play an informed role when it comes to participatory
budgeting. At the same time, past experience suggests that public participation is more likely to generate actionable
information if citizens are presented with clear choices and proposals rather than asked to generate their own
proposals from scratch. One way to maintain genuine participation while ensuring that the debate remains focused
would be for the county executive to present a simplified early version of the proposed budget to citizens, together
with information about the other kinds of spending patterns that might be possible given budget constraints.
Citizens could then be invited to provide feedback on whether they fully share the spending priorities set out in the
budget or believe that other issues should take priority. The advantage of initially framing civic engagement around
the proposed budget and the actual budget envelope is that it will encourage citizens to be more realistic in their
demands, and to make suggestions that are more compatible with the economic and political strategy that the
government wishes to take.
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Figure 2. Stylized budget process
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Stage 2: Budget approval and communication. To ensure that citizens are able to follow the budget process, and
to engage with the final budget rather than the proposed budget, it will also be important to allow for public
participation once the assembly has debated the budget, and a final draft of the budget has emerged from the
dialogue between the executive and the legislature. This second episode of participation could take the form of
disseminating the final budget plan to inform citizens and elicit feedback. Such meetings and communications would
offer the opportunity to a) demonstrate to citizens that some of their concerns have been reflected in the final
document, b) explain to citizens why some of the issues that were raised could not be accommodated (as is likely).
At the same time, citizens should be given the opportunity to identify any parts of the final budget that they see as
particularly problematic, so that these can be fully discussed before the budget is finalized. One key principle of
public participation is that while county governments may not always be able to make the changes identified by
citizens, the proposals made through the process of civic engagement should not be rejected without citizens being
provided with a clear explanation as to why.

This raises the question of how public participation should actually be organized. One of the key lessons from examples of
best practice around the wotld is that there is not simply one mechanism through which participation should occur. Rather,
in order to reach different audiences, different kinds of meetings and discussions may be required. County governments may
therefore want to take advantage of a combination of the following participation mechanisms:

Small consultations (1-15 people). Where participation is targeted towards a particular economic or social group in
order to secure their support and input into new reforms that will particularly impact on them, for example
landowners or businessmen, more targeted meetings with a smaller number of people can be a particulatly effective
way to build confidence and consensus. Although they are often not representative of the wider community,
targeted consultations can be important if a small but significant veto player is standing in the way of reform, and
can be complemented with workshops and town hall meetings to ensure that they do not unduly influence the policy
process.

Workshops (15-40 people). Larger workshops are more effective for receiving feedback from a broader cross-
section of the community. One benefit of this format is that a range of stakeholders on a certain topic can be
brought together to engage in dialogue, which can help to breed compromise, and aid county governments to
identify the policy priorities that have the greatest overall support among the broader community.

Town Hall meetings (40 + people). Town hall style events are the best way to enable large numbers of people to
participate in the budget process, which can be good for both engagement and deepening public support. However,
town hall meetings can also be challenging, because it can be difficult to retain the focus of the debate, and to ensure
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that the discussion leads to coherent conclusions that can then be fed back into the policy process. Town hall
meetings are therefore best used in combination with smaller workshops and consultations.

A practical example of how this can be done comes from the county assembly in Meru, which enacted the Meru County
Public Participation Act in 2014. The Act is dedicated to institutionalising procedures to integrate citizen participation into
county decision-making, including establishing a Department of Public Participation as a distinct office within the county
public service. In order to ensure that this, too, was in touch with how the public wanted to participate, between May and
July 2014, 19 members of the Meru county assembly organised nine public meetings to ensure ‘the public had an opportunity
to air their views on the Bill and make proposals for incorporation’ (Sectoral Committee on Justice and Legal Affairs, 2014).
Given the challenges of the first electoral term for devolved government, Meru’s setting up of clear procedures is an
instructive achievement, and one that may serve as a useful example for other counties.

4.2. Conducting communication

Effective communication is particulatly important when new systems of government have been introduced because citizens
are typically unsure of how the new rules are supposed to work. This is the case in Kenya. Although the vast majority of
citizens can name their governors and senators, many are not clear on the exact responsibilities of the counties, and are not
fully aware of the tax raising powers given to county governments by the constitution.

4.2.1. A broad and innovative advertising campaign

In Lagos, the state government has increased supportt for its policies and tax collection through a clever advertising campaign
that has focused on helping citizens to see the link between tax payment and service provision. As a result, Lagosians are now
more willing to pay tax than they were ten years ago.

These advertising campaigns were effective for two reasons. First, the government improved the quality of a number of key
services such as health and so the campaigns resonated with Lagosians’ everyday experiences. Second, the government has
adopted an innovative communications portfolio that includes adverts in newspapers, radio jingles, television slots and pop
songs. Using just one of these strategies would have only reached some parts of the population, but employing all of these
avenues of communication simultaneously ensured that the government reached a broad cross-section of society.

Kenyan counties will therefore need to be creative in the ways in which they engage with their people. Simply making press
statements and issuing press releases will not be enough. Instead, counties will need to ensure that they adopt a number of
different avenues of communication in order to increase the knowledge and awareness of as many citizens as possible.

4.2.2. Branding

Advertising is important, but it will not be fully effective unless governments have a clear brand. To be successful, a brand
must be clear and instantly recognizable — for example through a logo that draws on popular imagery — and must stand for
something. In other words, it must be clear to people what principles and priorities are behind the brand name. Counties
have an obvious source of inspiration for their brand — their flags, which can be used to create a distinctive identity rooted in
existing symbols.

Once this has been achieved, it is important the new brand is applied to all goods and services supplied by the government.
The Lagos State Government has been very effective at using branding and advertising to make sure that Lagosians know
exactly which health clinics and schools were built with their tax money. This is critical, because citizens are far more likely to
pay their taxes if they can physically see the connection between tax payment and service delivery.

In the Western Cape in South Africa, one of the first priorities of the DA after coming to power was to create a new,
business-like image, that would give buildings and vehicles in the Western Cape a distinctive feel from the rest of the country.
To do this, the DA drew on its own blue colour scheme, deliberately secking to persuade voters to associate government
services with the party in power, and the policies that it introduced. The electoral success of the DA has been based, to some
extent, on its ability to effectively communicate the government’s activities, and its successes, to the public.

Despite the fact that it is in their own interests to do this, many Kenyan counties have yet to create an effective brand, or to
stamp this brand on the services that they provide. This is one reason that many Kenyans are unsure of exactly what it is that
counties do. Until this changes, counties will face an uphill battle when it comes to tax collection.

4.2.3. Harness social leaders

Communication strategies work best if a common message is reinforced from a number of different directions. This means
that in addition to branding and advertising, county governments should be looking to engage with influential social leaders
who can help to spread the word. These might be community leaders, religious leaders, or the representatives of local civil
society organizations.
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In Lagos, the Lagos Inland Revenue Service (LIRS) has tried to hold regular meetings with key groups and social leaders to
explain its policies to people who can then help to inform their communities. This involves everything from large public
“road shows” to workshops for representatives of different social and economic sectors. It is essential that this kind of
communication is not only extended to the elite, but also reaches down to the grass roots and poorer sections of society. In
Lagos, for example, the LIRS also held a series of workshops with representatives of the informal sector to communicate its
policies about regulating and taxing markets.

Although arranging meetings with these kinds of groups can be time consuming, ultimately it could save counties a lot of
time and money. This is because every social leader that the government engages with has the potential to pass the message
on to tens if not hundreds of other citizens, reducing the work that the county government needs to do. Communicating
with social leaders in this way will also create strong relationships that can be used to encourage citizens to engage in official
processes of public participation.

A different strategy of public participation has been institutionalized in the City of Cape Town (CoCT), where the CoCT has
established “subcouncils” in each district of the city. These “subcouncils”, which are essentially mini versions of the main
legislature, are given small grants that they can use to help fund issues of particular concern to local communities, and enable
closer interaction between residents and their local representatives. In this way, the introduction of “subcouncils” has
improved residents’ sense of being involved in government without placing fresh burdens on the main legislature, which is
far too complex to be managed in such a participatory way.

4.2.4. Explain and communicate the budget

The budget is the most important document that counties produce. When budgets are well produced and clear to read, they
can be an important tool for increasing public awareness and support for devolution — unless, of course, resources are being
wasted on excessive foreign trips and corruption. Providing citizens with reliable and easy to read budget information should
therefore be a central part of any communication and participation strategy. Such information can be disseminated through
adverts in newspapers, the county website, and summarized on flyers that can then be handed out to members of the
community.

Sub-national governments have much to gain from better budget communication. Research on Lagos has demonstrated that
a large proportion of the public is unaware of the amount of money that the government spends on services, and of the
proportion of resources that go into paying staff costs and maintaining important public goods such as hospitals. This is
significant, because these citizens tend to give the government lower approval ratings, and to be less willing to pay tax, than
those who have a high level of political knowledge.

5 . Conclusion

Civic engagement and public participation is both a constitutional requisite and something that is in the best interests of
county governments themselves. Done well, communication and participation can enable county governments to better plan
service delivery and budget allocations, manage public expectations, increase popular support for tax payment, and
strengthen the legitimacy of the government. For this to happen, effective participation must go hand-in-hand with
appropriate communications strategies, and these must be carefully targeted to cover a broad cross-section of the population,
promoting inclusive and open government.
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INTRODUCTION

Kenya’s March 2013 elections brought into being a system of devolved government that represented the
country’s biggest political transformation since independence. This reform was undeniably popular: in a 2010
referendum, two-thirds of voters approved a new constitution that included devolution alongside a new
Supreme Court and Bill of Rights. The decentralization measures were extensive, providing for 47 county
governments complete with elected governors and assemblies. In the wake of the 2013 elections, early opinion
polls found that 85% of Kenyans approved of the idea of devolution. Yet just a few months later, there were
public calls for a referendum to significantly revise the new arrangements, and by July 2014, two separate
campaigns to force a public vote on amendments were under way. The first effort was spearheaded by the
recently elected county governors, the second by the political opposition. Both were predicated on a belief that
the 2010 constitution and associated legislation were not sufficient to prevent the recentralization of power by
the national government. At the same time, multiple, bitter local disputes emerged within and between the
different levels of the new political system.

Focusing on the first of these referendum campaigns — that led by the county governors — this article
seeks to understand the ongoing disputes over the introduction of decentralization in Kenya, and what they tell
us about the potential for devolution to check the power of central government and to diffuse political and
ethnic tensions in Africa more widely. We also consider the way in which governors’ choice of strategies has
been shaped by competition with other elected members at the county level, and the implications that these
local struggles have for ethnic relations. In both cases, the focus of these disputes has been money, in the form
of salaries and development funds. However, this should not be taken to imply that the new kinds of
contestation that devolution has inspired can be reduced to a simple scramble for personal enrichment. Rather,
it also reflects the awareness of Kenyan political actors that patronage and development funds are central to
sustain a political career, and a system of government (Barkan 1976; Barkan and Okumu 1980).

Kenya is a useful test case for the impact of decentralization in diverse and conflict-prone states for
three reasons. First, it has suffered recent experiences of extensive electoral violence in 1992, 1997, and 2007.
Second, the political system has historically been over-centralized and dominated by a powerful president.
Third, there has been genuine reform: decentralization was neither killed at birth, as was the case in the nearby
Democratic Republic of Congo, nor was it limited to a set of superficial measures with little significance. In
addition to the creation of new avenues of local representation in the form of governors and members of county
assemblies (MCAS), counties have also been given a voice at the national level through the election of one
county women’s representative to the National Assembly and one senator to represent each county in a newly
created second legislative chamber.

When the new constitution was inaugurated in August 2010, most Kenyan commentators, opposition
parties, and donors focused on the potential benefits of devolution. In line with the most optimistic literature on
decentralization, they extolled both its intrinsic and instrumental virtues. It was hoped that devolution would
bring government closer to the people, and provide democratic and development gains, by giving previously
marginalized communities an increased stake in the political system and by enabling local solutions to be found
for local problems. Most of all, devolution was seen as a means to address Kenya’s chronic ethnic conflicts:
‘the new Constitution establishes national values and principles of governance that seek to diffuse, if not
eliminate altogether, the ethnic tensions fuelled by perceptions of marginalization and exclusion’ (Akech 2010:
20).

But Kenyan devolution was not without its sceptics. County-level political leaders immediately spoke
out about their fear that the government would seek to stymie devolution, retain as much power as possible in
their own hands, and manipulate county level politicians and bureaucrats to ensure compliance with central
priorities. Knowingly or not, these more cautious voices were echoing academic studies that have identified
‘recentralisation’ as a key obstacle to attempts at decentralization (Rondinelli et al 1983). Important questions
were also raised about the cost of the new system of government, which effectively created 47 new sets of
elected representatives and bureaucracies, and need to avoid the costly duplication of goods and services
(World Bank 2011). Academics also warned of two additional threats; namely the devolution of patronage-
based politics and corruption; and the potential for devolution to create hew winners and losers at the local
level, which could exacerbate existing social cleavages and, in the worst-case scenario, create new fault lines of
conflict (Boone 2012, Cheeseman, Lynch & Willis 2013).

It is too early to assess the full impact of devolution in Kenya. The new institutional arrangements are
still in their infancy: it will take years before they have bedded in, and it would be unfair and hasty to either
laud them for their early progress or condemn them for failing to work smoothly thus far. Moreover, the paper
does not focus on common criticisms of devolution mentioned in other work; namely, that it has led to the
localisation of corruption (Cornell and D’Arcy 2016), an inefficient duplication of resources, and the
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exacerbation of inter-communal conflict (Burbidge 2015b). Instead, this article focuses on the continued
political debate and competition over the terms of decentralization, and argues that the Kenyan experience does
not fit into the dominant narrative of recent literature on the continent, which points to the vulnerability of
decentralization reforms to elite manipulation (see Boone 2003). More specifically, we show that the Kenyan
experience cannot be read as a case of ‘recentralisation’ by national government, nor as one of the capture of
sub-national units by ‘local elites’ or ‘notables’ (Wunsch 2001). Rather, we argue that Kenya has established a
relatively robust form of decentralization, in which elected county governors have emerged as the agents and
focus of new political struggles who are capable of acting in concert to protect their own positions.

In making this argument, we draw on field observation and more than 50 interviews conducted by the
three authors spread over two years," three nationally representative surveys, donor reports, and six case studies
of county level politics in Bungoma, Embu, Kericho, Kiambu, Kisumu, and Nairobi.? These counties were
selected to ensure variation in the degree of political competition (one-party dominant to highly competitive),
ethnic composition and regional coverage. Based on this evidence, we suggest that Kenya’s new governors
have emerged as the focus of new political struggles, willing and able to defend devolution for two main
reasons. First, the process of constitutional reform, which was precipitated by the 2007 post-election violence
and the need for a power sharing government to relegitimate the political system, conferred on governors more
political and economic authority than has typically been the case in the developing world (Ndegwa, 2002).
Indeed, although it is always referred to as a form of ‘decentralization’, the constitutional protections afforded
to governors and senators, combined with the fact that at least 15% of government revenue must flow to the
county level, mean that in practice the Kenyan system is closer to Nigerian federalism than the sort of limited
decentralization practiced in Malawi and Uganda (Crawford and Hartmann 2010).

Second, the strategies selected by governors have been shaped by the fact that they are required to
operate in two very different political spaces at the same time. In order to demonstrate this, we draw on Robert
Putnam's theory of two-level games (1988), which he developed to understand international negotiations in
which national governments had to consider two audiences: the domestic (trade unions, NGOs, opposition
political parties, voters) and the international (other countries and international bodies). He suggested that in
this context, national governments faced two very different “win sets” — one set of outcomes that would be
acceptable domestically, and one that would be acceptable internationally. Only outcomes that were acceptable
both domestically and internationally were likely to represent a stable equilibrium. Putnam argued that we can
only fully understand the way in which countries negotiate within this much narrower set of options by using
theories that ‘account simultaneously for the interaction of domestic and international factors’ (Putnam 1988:
430).

We draw on Putnam’s intuition to conceptualize the strategies adopted by county governors, who must
also operate in two different political arenas — the county level and the national level — at the same time. In the
first, governors must try and retain the support of voters and key opinion makers in the face of constant
challenges from local competitors such as MPs and senators who intend to run for the governorship in future. In
the second, governors must decide whether to support or oppose the national government’s policies, especially
with regard to decentralization. Following Putnam, we suggest that recognizing the existence of these two
games is crucial because the particularities of each game shape the options available to governors in the other.
As we will show, the pressure that governors are placed under at the local level to defend county interests has
made it politically dangerous for them to be co-opted by the centre, and so has narrowed their options when
negotiating with the national government.

However, governors do not all face the same pressures. Rather, the impact of this two-level game is
refracted through the country’s party system. Kenya’s governors are drawn roughly equally from parties within
the Jubilee Alliance government and the Coalition for Reform and Democracy (CORD) opposition. Being seen
to be too close to the national government is far more dangerous for opposition governors given the
dispositions of their electorates, especially given the political polarization and inter-ethnic tensions that have
characterised Kenyan politics in recent years (Cheeseman, Lynch, Willis 2014). Of course, opposition leaders
also have other reasons to support devolution, because it enables them to gain access to resources that would
otherwise be closed to them (Cornell and D’Arcy 2016). By contrast, government-aligned governors are likely
to be placed under less pressure, and to face additional incentives to comply with government demands — such
as the promise of safe seats and plentiful finance in future elections. Unsurprisingly, therefore, support for
devolution at both the elite and popular level remains highest within opposition strongholds. But as we shall
see, despite this qualification, pressure from below has led even those governors who are ardent supporters of
the ruling Jubilee Alliance to argue that the funds devolved to the counties should be increased at the expense
of the central government, forcing national leaders to go to great lengths to tame their co-partisans. Thus, party
politics and ethnic alliances may shape the impact of the two-level game, but they do not undermine it.
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Taken together, the existence of this two-level game and the relative strength of county level
governments mean that governors — or at least a significant proportion of them — have both the motivation and
the capacity to resist capture by central government. One important implication of this argument is that
governors’ willingness to challenge the centre has been motivated as much by self-interest and the need to
manage county-level conflicts as it has been about any broader commitment to localism. It is therefore both
more reliable, and more sustainable. Another is that decentralization has generated a polity with a far more
robust set of checks and balances, but at the expense of fostering economic inefficiency, corruption and a new
set of local controversies that have fuelled ethnic tensions in some parts of the country. The product is a
politically significant and popular new tier of government whose overall contribution to democracy,
development and national cohesion remains contested and uncertain.

*kk

CONCLUSIONS: POPULAR OPINION AND THE FUTURE OF DEVOLUTION

The Kenyan experience with decentralization is important because it demonstrates the significance of local
political competition for the way in which local elites engage with the central state. The new political
dispensation, and the emergence of a highly competitive local arena that features MPs, Senators, Governors and
MCAs, has required governors to play two political games at different levels of the political system at the same
time. In particular, the pressure that governors have been placed under at the local level to defend county
interests has made it politically dangerous for them to be co-opted by the centre. The strength of this pressure
varies depending on party loyalties and ethnic affiliations, but it can be seen across the political spectrum. The
robust defence of decentralization over the last sixteen months should therefore be understood as the product of
the combination of the demands placed on governors at the local level, and the considerable economic and
economic and political authority vested in them by the constitution and associated legislation. Thus far, the
majority of governors have positioned themselves around the “sweet spot” in which they aggressively defend
county interests without moving into all-out confrontation with the national government.

One implication of this conclusion is the need to differentiate the local political scene. “Local notables”
are not a cohesive group in any of Kenya’s counties. Rather, they are typically divided along lines of personal
rivalry (sometimes exacerbated by ethnic tensions) and they are in fierce competition for the resources offered
by elected office. Salaries, allowances, bursary funds, control over licences and property, the issuing of
contracts, and the hiring of staff, all come with elected office, and county governments have become a field for
vigorous contest over these benefits. As Cornell and D’Arcy have argued (2016), governors, senators, MCAs
and MPs all vie for such resources, and all have an eye on the next elections and the further prospects for
reward that elected office (and larger offices) will bring. Such efforts to undermine and weaken political
competitors have generated an extremely dynamic political environment, but they are also problematic, as they
encourage unnecessary duplication and obstacles, rather than effective planning and collaboration, and provide
incentives to acquire wealth through corrupt means. They also, of course, have the potential to encourage a
local politics of violence and intimidation.

Indeed, in some cases the kind of county-level struggles described above have been exacerbated by,
and have fed into, communal narratives and histories of inter-ethnic conflict. In Mandera County, for example,
violence in 2014 was in part linked to contests between the majority Garre and minority Degodia as the latter
argued that Garre sought to control the county, while Garre presented the Degodia as encroachers who sought
to expand into their ethnic strongholds (The Star 28 Aug. 2014). In Marsabit, the rivalry between the governor
and one of the local MPs followed the lines of long-standing tensions between Gabbra and Boran, leading to an
outbreak of violence and threats by the Deputy President to dissolve the county government (Daily Nation, 11
Jan. 2014; 18 Jan. 2014).

In Lamu County, tensions between relatively recent settlers from elsewhere in Kenya — mostly Kikuyu
— and those who see themselves as indigenes were managed in the election campaign, when the successful
candidate for the governor post had a Kikuyu deputy. However, they exploded in 2014 with a terrorist attack on
the mainly Kikuyu settlement of Mpeketoni, which exposed multiple tensions between elected county officials
from different ethnic groups (Anderson & McKnight 2015; The Star, 12 July 2014). Thus, while
decentralization has enhanced competition between the national and county governments, and thus provided a
new check against centralised power, it has also increased competition over resources and positions at the local
level in ways that have intensified county-level tensions and may undermine national cohesion in the future
(Burbidge 2015a).

Although there is a very public debate on some of these more problematic aspects, devolution appears
to remain generally popular among Kenyans. This is important for two reasons. First, it renders the national
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government less likely to risk undermining the new arrangements. Second, although decentralization has
exacerbated local tensions in some parts of the country, the fact that it allows long-marginalized communities
to elect their own leaders has also boosted the legitimacy of the wider political system. Writing just after the
2013 elections, we argued that the fact that so many Kenyans who “lost” nationally “won” locally, such as the
Odinga supporters in Nairobi, Nyanza, and at the Coast, helped to ensure that the process remained peaceful
despite a divisive campaign and disputed result (Cheeseman, Lynch, Willis, 2014).

A nationally representative survey conducted in conjunction with Ipsos Synovate in August 2014
supports this interpretation.®> While an average of 70% of Kenyans continued to support the principle of
devolution, this figure dropped in pro-government areas, such as the former Central Province, and rose in those
areas that supported CORD in the 2013 election and that have historically felt marginalized from power, such
as the former Nyanza (79%) and Western (76%) provinces. The capacity of devolution to restrain some of the
centrifugal forces at play in Kenyan politics is confirmed by the reasons that respondents gave for supporting
devolution. A clear majority (73%) explained that they were pro-devolution because they believe that it brings
more resources to the grassroots and ensures their more equitable distribution.

In-line with our analysis of the impact of party politics on attitudes to devolution, and hence the
strength of public pressure applied to governors, pro-CORD areas are also more likely to support the
referendum campaigns discussed in this paper. While 85% of Kikuyu respondents rejected the idea, following
the lead of their co-ethnic Uhuru Kenyatta, 72% of Luo respondents backed the proposal. The three main
reasons given are telling: to secure more funds for the counties (62%), to prevent the Jubilee Alliance from
reneging on past promises (29%), and to stop the government sabotaging devolution (14%). Significantly, the
central role played by governors in taking the national government to task, and their conscious attempts to
present themselves as the embodiment of decentralization appear to be working, at least as far as public opinion
is concerned. On average, 60% of respondents declared confidence in governors, as compared to senators at
52%, MCAs at 60%, and County Commissioners at 50%.

The combination of vigilant governors, constitutional protections, and public popularity suggests that
devolution in Kenya is here to stay. This is not to suggest that the recentralization of power is unthinkable. The
central government remains by far the strongest actor in the Kenyan political scene, and continues to control
counties’ purse strings. Moreover, the ability of the Jubilee Alliance to undermine the momentum of the
governors’ referendum by playing divide-and-rule party politics demonstrates that the centre well understands
how to manipulate the periphery. But these caveats notwithstanding, what is striking about the Kenyan political
system is not the ability of the national government to interfere in the decentralization process, which is well
covered in the literature on Africa, but the capacity of county-level governments to fight back, which is not.

NOTES

! Cheeseman and Willis have both visited Kenya every few months over the last three years as part of various research
projects, including research in Nairobi, Mombasa and the former Western Province, while Lynch has been based in
Nairobi since 2013 and has carried out research in Nairobi, Turkana and throughout the former Rift Valley Province.

2 The case studies were conducted by the research assistants thanked in the acknowledgements to a template created by the
authors.

% The poll was conducted by Ipsos Synovate on the basis of questions designed by the authors. A nationally representative
sample of 2,021 people were interviewed about a range of political and economic beliefs and attitudes, including
devolution. The margin of error on the poll was +/- 2.2% with a 95% confidence interval.
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For the first time on 4 March 2013, Kenyans voted for county governors. Devolution
has significantly changed fiscal and administrative organization, but has it led to
changes in politics? Has it enabled the emergence of new elites, the entrenchment of
old ones or rebalanced power between the counties and the centre? These issues are
explored, by asking, first, whether gubernatorial candidates were ‘insiders’ who had
held public office before, or ‘outsiders’, and whether they were locals or not; and
second, how national forces impacted on the gubernatorial campaigns. These
questions are answered using original primary data on four counties: Nakuru, Kiambu,
Mombasa and Kilifi, and aggregated data from all 47 counties. We find that the
majority of winning candidates were ‘insiders’ who won using existing patronage
networks, suggesting that the gubernatorial elections led to the entrenchment of
existing elites and patronage networks. However, the lack of involvement of national
leaders in crucial party primaries allowed for the emergence of powerful local insiders
who may challenge national elites going forward. Overall, the first chapter of
devolution reflected existing political dynamics in Kenya more than it changed them,
although challenges to the resilience of national elites are clear.

Keywords: Kenya elections; devolution; Governors; Kenyan political elites; Kenya
2010 Constitution

Introduction

On 4 March 2013, Kenyans voted for governors at the county level for the first time.
Under the 2010 Constitution, these governors will have substantial responsibilities for
administration and service delivery in areas such as education, health and transport, and
significant fiscal resources transferred from the centre. These constitute historic changes
in the fiscal and administrative organization of the Kenyan state, but will they lead to a
new form of politics? Will devolution engender a politics more focused on local issues,
empower local communities, bring service delivery closer to the people, and rebalance
the relationship between centre and county?

Many hope the answer to these questions is yes and that devolution will act as a
corrective to problems of Kenyan politics. Particularly after the post-election violence of
2007-08, the centralization of the state was seen to have created the kind of politics that
led to violence.' Over-centralization allowed certain ethnic groups to dominate the state,
leading to inequitable resource distribution, an ‘all or nothing’ form of politics, and the
politicization of ethnicity in ways that fuelled violence. If what afflicted Kenyan politics,
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ABSTRACT

Under the 2010 constitution, Kenya devolved power to 47 county governments to provide more
localised, inclusive and participatory governance. County governments are required to include
members of local ethnic minorities; governors can be impeached for failing to do so. The paper offers
disaggregated 2009 census data showing ethnic demographics for each of Kenya’s counties. These are
compared against estimates of county government ethnic composition through a name-based analysis
of all county executives. These sources allow for formulation of an index of county government
ethnic representativeness, through which outlying cases can be identified. Survey responses drawn
from county executives are additionally presented, detailing perceived fairness of their government’s
ethnic representation and revealing a difficult disjuncture between politicians’ self-perceived
representativeness and their actual representativeness. A historical conditioning of local
administrative units towards ethnic homogeneity has resulted in severe challenges of identity
representation. Governors’ democratic exercise of power often lies in tension with constitutional
provisions for ethnic diversity, posing the question of which of the two should be preferred.

Key words: Kenya, devolution, ethnicity, Africa, constitutional law, democracy

* | would like to acknowledge especially Gladys Kerubo of Strathmore University for her excellent research
assistance, and the further support of 11 anonymised Kenyan researchers. Over the course of writing, | received
helpful advice from Alex Dyzenhaus, Mai Hassan, Charles Hornsby and Olive Umuhire Nsababera. Above all, |
am indebted to the Utawala research initiative of Strathmore University, led by David Sperling.
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